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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOSEPHINE GRAHAM, on behalf of herself
and all others similarly situated,

Plaintiff
V.
UNIVERSITY OF MICHIGAN, and THE
REGENTS OF THE UNIVERSITY OF
MICHIGAN,

Defendants

Case No.: 2:21-cv-11168-VAR-EAS

SETTLEMENT AGREEMENT




Case 2:21-cv-11168-VAR-EAS ECF No. 27-2, PagelD.694 Filed 03/24/22 Page 3 of 34

This Settlement Agreement and Release dated March 23, 2022 (the “Agreement” or the
“Settlement™), is made and entered into by and among Plaintiff Josephine Graham (“Plaintiff” or
“Class Representative™), through her undersigned counsel, and Defendants the University of
Michigan and the Regents of the University of Michigan (the “University”) (together,
“Defendants™), to resolve Plaintiff’s class-wide claims for non-economic relief. The Plaintiff
and Defendants are collectively referred to as the “Parties” or “Settling Parties.” The Agreement
is intended to fully, finally, and forever resolve, discharge, and settle the Released Claims (as
defined herein) as against the Released Parties (as defined herein), subject to the approval of the

Court and the terms and conditions set forth in the Agreement.
1. RECITALS

WHEREAS, in the matter styled as Doe et al. v. University of Michigan et al., No.
2:20-cv-10629-VAR-EAS (E.D. Mich., filed Mar. 9, 2020), the plaintiffs in that matter alleged
that now-deceased Dr. Robert Anderson, M.D., assaulted and abused, sexually harassed, or
otherwise acted inappropriately towards patients while he was employed as a physician at the
University of Michigan’s University Health Services student health center and in the University
of Michigan’s Athletic Department, and that the University of Michigan failed to respond

appropriately to Anderson’s conduct;

WHEREAS, the Doe et al. v. University of Michigan et al., No. 2:20-cv-10629-VAR-
EAS, complaint included class allegations and sought damages and other monetary or economic
relief, as well as injunctive and other equitable or non-economic relief, and attorneys’ fees and

costs;

WHEREAS, on May 26, 2020, the Court appointed E. Powell Miller of The Miller
Law Firm, P.C.; Annika K. Martin of Lieff Cabraser Heimann & Bernstein, LLP; and Joseph
Sauder of Sauder Schelkopf LLC, to serve as interim class counsel pursuant to Fed. R. Civ. P.
23(g) and the Manual for Complex Litigation 4th §§ 10 & 21 in the Doe et al. v. University of
Michigan et al., matter (Case No. 2:20-cv-10629-VAR-EAS, ECF No. 25);
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WHEREAS, on September 10, 2020, the plaintiffs in the Doe et al. v. University of
Michigan et al., matter filed a First Amended Class Action Complaint (Case No. 2:20-cv-10629-
VAR-EAS, ECF No. 35);

WHEREAS, on September 29, 2020, interim class counsel in Doe et al. v. University of
Michigan et al. (Case No. 2:20-cv-10629-VAR-EAS, ECF No. 35) informed counsel for
Defendants that the plaintiffs in that matter intended to file a Second Amended Class Action

Complaint to, inter alia, add claims by Josephine Graham;

WHEREAS, on September 30, 2020, the Defendants filed a Motion to Dismiss the
First Amended Class Action Complaint in Doe et al. v. University of Michigan et al., (Case No.
2:20-cv-10629-VAR-EAS, ECF No. 36);

WHEREAS, on October 2, 2020, the Court ordered Defendants to withdraw all
motions to dismiss filed on September 30, 2020, including the Motion to Dismiss the First
Amended Class Action Complaint in Doe et al. v. University of Michigan et al., ““[s]o that the
parties and their counsel [could] devote full attention to facilitative mediation” (Case No. 2:20-
cv-10629-VAR-EAS, ECF No. 125);

WHEREAS, on November 15, 2020, the Court entered a Stipulated Order in Doe et al.
v. University of Michigan et al., whereby: in compliance with the Court’s October 2, 2020 Order,
Defendants withdrew without prejudice their Motion to Dismiss the First Amended Class Action
Complaint; Defendants fully maintained and preserved all rights and defenses; and plaintiffs also

fully maintained and preserved all rights, (Case No. 2:20-cv-10629-VAR-EAS, ECF No. 125);

WHEREAS, the Parties engaged in numerous mediation sessions and arm’s-length

settlement negotiations beginning in approximately October 2020;

WHEREAS, those mediation sessions and settlement negotiations were informed by
the University of Michigan’s production of documents and the Parties’ exchanges of information

with each other, as coordinated and supervised by the Court-appointed mediator, Robert Riley;

WHEREAS, on May 20, 2021, Plaintiff Josephine Graham filed a separate class action
complaint, styled as Graham v. University of Michigan et al., No. 2:21-cv-11168-VAR-EAS

-0
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(E.D. Mich., filed May 20, 2021), alleging that the University of Michigan does not maintain or
properly enforce sufficient policies and procedures for preventing and responding to sexual

misconduct on campus;

WHEREAS, the class action complaint in Graham v. University of Michigan et al., No.
2:21-cv-11168-VAR-EAS, did not seek damages or other monetary economic relief (other than
attorneys’ fees and costs), and instead sought only injunctive or other equitable or non-economic

relief;

WHEREAS, on June 4, 2021, Defendants in Graham v. University of Michigan et al.,
No. 2:21-cv-11168-VAR-EAS, filed a Motion to Dismiss, which Plaintiff opposed, and which
has now been fully briefed;

WHEREAS, given the overlap in certain allegations in Graham v. University of
Michigan et al., No. 2:21-cv-11168-VAR-EAS, and in Doe et al. v. University of Michigan et al.,
No. 2:20-cv-10629-VAR-EAS, the mediation and settlement negotiations that began in
connection with Doe et al. v. University of Michigan et al., No. 2:20-cv-10629-VAR-EAS

included discussion of issues that were central to both matters;

WHEREAS, the Parties continued their negotiations and exchanges of information

through and including February 2022;

WHEREAS, after carefully considering the facts, applicable law, and the risks and
uncertainty of continued litigation, and as a result of having engaged in extensive negotiations,
the Parties agree that it is in their mutual best interests to finally resolve all claims in this
Litigation (as defined herein) on fair, reasonable, and adequate terms as set forth in this

Agreement;

WHEREAS, the Parties agree that by entering into this Settlement, no Defendant is
admitting any liability, fault, or violation of law, but that Defendants deny all allegations and

claims asserted against them;

WHEREAS, the Parties are entering into the Settlement to avoid the risks, burdens, and

expense of continued litigation;
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WHEREAS, Plaintiff and each Defendant have independently determined that it is
desirable and beneficial for all claims in this Litigation to be fully and finally resolved in the

manner and upon the terms and conditions set forth in this Agreement;

WHEREAS, on February 17, 2022, the Parties reached an agreement-in-principle with

respect to all claims in this Litigation, subject to final documentation; and

WHEREAS, the Parties, by and through their respective undersigned counsel, have

agreed to this Settlement on the terms and conditions set forth below.

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and among
Plaintiff (for herself and the Class Members) and Defendants, by and through their counsel, that,
subject to the approval of the Court, the Released Claims will be finally and fully compromised,
settled, and released, and the Released Claims will be dismissed with prejudice as to all Parties,

upon and subject to the terms and conditions of the following Agreement.
2. DEFINITIONS

The following terms, when used in this Agreement, have the meanings as set forth
below. All terms defined in the singular have the same meaning when used in the plural, and all

terms defined in the plural have the same meaning when used in the singular.

2.1  “Administrative Expenses” means the reasonable costs associated with notice and

administration of this Settlement, and the reasonable fees and expenses of the Escrow Agent.

2.2 “Class” or “Class Members” means all current students of the University of
Michigan.
2.3 “Class Counsel” means the law firms of Lieff Cabraser Heimann & Bernstein,

LLP, The Miller Law Firm, P.C., and Sauder Schelkopf LLC.

2.4 “Class Representative” means the individual Plaintiff, Josephine Graham, who

brought suit in this Litigation.
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2.5 “Court” means the United States District Court for the Eastern District of

Michigan.

2.6 “Effective Date” means the date on which the time for filing an appeal from Final
Approval has either expired without an appeal being filed, or if later, after any appeal has been
fully resolved upholding Final Approval (including requests for rehearing, rehearing en banc,
and petitions for certiorari), at which time the obligations set forth in this Agreement and the
terms of this Agreement shall become binding on Defendants, the Class Representative, the

Class, Class Counsel, and anyone else who has undertaken an obligation under this Agreement.

2.7 “Escrow Account” means an escrow account controlled by the Escrow Agent,

which such account will be established at a national banking institution.

2.8  “Escrow Agent” means a neutral third-party escrow agent, to be agreed upon by

the Parties.
2.9  “External Co-Chair Fees” shall have the meaning ascribed to it in Paragraph 4.3.

2.10  “Final Approval” means the order entered by the Court granting final approval of
the Settlement embodied in this Agreement with respect to the relief to the Class (including the
Class Representative service award, and expressly exempting attorneys’ fees and expenses) and

dismissing with prejudice all Released Claims against the Defendants.

2.11  “Final Approval Hearing” means the hearing to be conducted by the Court to

consider whether to grant Final Approval of the Agreement.

2.12  The “Litigation” means all proceedings in Graham v. University of Michigan et

al., No. 2:21-cv-11168-VAR-EAS.

2.13  “Non-Economic Relief Measures” means the specific measures the University of

Michigan will undertake pursuant to this Settlement, as set forth in Exhibit A hereto.

2.14  “Notice” means the Notice of Pendency and Proposed Settlement of Class Action,
together with its exhibits, substantially in the form of a proposed Notice that will be agreed upon

by the Parties and submitted to the Court.
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2.15  “Order on Attorneys’ Fees” means an order regarding Class Counsel’s application
for an award of reasonable attorneys’ fees and expenses, which Class Counsel will request be

entered as a separate order.

2.16  “Preliminary Approval” means the entry of the Court’s order granting preliminary
approval of this Settlement, substantially in the form of the [Proposed] Preliminary Approval
Order, attached as Exhibit B hereto.

2.17 “Released Claims” means any and all claims, counterclaims, rights, causes of
action, liabilities, actions, suits, demands, disputes, obligations, judgments, duties, defenses,
liens, administrative proceedings, costs, expenses, matters, and issues, of any kind whatsoever,
known or unknown, suspected or unsuspected, matured or unmatured, disclosed or undisclosed,
contingent or absolute, liquidated or unliquidated, accrued or unaccrued, apparent or unapparent,
at law or in equity, existing under federal, state, local, foreign, tribal, or common law, that were
or could have been asserted against the Released Parties arising out of, relating to, by reason of,
or in connection with the acts, events, facts, matters, transactions, occurrences, statements,
representations, misrepresentations, omissions, or any other matter whatsoever set forth in or
otherwise related, directly or indirectly, to the matters that were alleged or that could have been
alleged in the Litigation. Notwithstanding the foregoing, “Released Claims™ does not include any
claims for damages (whether actual, nominal, punitive, exemplary, statutory, or otherwise) or

any claims relating to the enforcement of the Settlement.

2.18 “Released Parties” means any Defendant, and each of them, and all of
Defendants’ representatives; insurance carriers and insurers of their insurance carriers; estates;
current and former administrators; current and former officers; current and former Regents of the
University of Michigan; current and former employees and agents in their official and individual
capacities; predecessors; successors; subsidiaries; parents; affiliates; assigns; and any current and
former employees, current and former officers, current and former administrators or current and

former agents of any of Defendants’ subsidiaries, parents, affiliates, or assigns.

2.19  “Releasing Plaintiffs” means Plaintiff and all Class Members.
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2.20 “Settlement” means the terms and conditions of settlement embodied in this

Agreement.
3. SCOPE AND EFFECT OF SETTLEMENT

3.1 Scope of the Settlement. This Settlement compromises and resolves the Released

Claims only.

3.2 Class Certification. The Parties stipulate to, and waive their rights to appeal,
class certification, for settlement purposes only, of the following Class pursuant to Fed. R. Civ.

P. 23(a) and 23(b)(2): all current students of the University of Michigan.

3.3 Defendants’ Reservation of Rights. Defendants do not agree, for any purpose
other than to effectuate this Settlement, that, inter alia: any Plaintiff, Class Representative, or
Class Member has standing to pursue the Released Claims; the Court has jurisdiction over any
claims based upon alleged violations of Title IX of the Education Amendments of 1972, 20
U.S.C. § 1681, et seq., that allegedly occurred before October 21, 1986; or class certification is
appropriate for any purpose other than to effectuate this Settlement. Defendants expressly
reserve their right to contest these and other disputed legal and factual issues, including standing,
federal court jurisdiction, and class certification, in the event this Settlement is not approved or
fails to become effective for any reason. Defendants further expressly reserve their right to
contest these and other disputed legal and factual issues, including standing, federal court
jurisdiction, and class certification, in connection with any aspects of the Litigation, or in any
other judicial, arbitral, administrative, investigative, or other proceeding of whatsoever kind or
nature, that are not settled through this Settlement. The Parties agree that if the Settlement is not
approved or fails to become effective for any reason, the Litigation will return to the status quo

as of February 17, 2022.

34  Preliminary Approval Proceedings. Promptly after execution of the
Agreement, Plaintiff will submit the Agreement together with its Exhibits to the Court and will
apply for entry of an order substantially in the form of the [Proposed] Preliminary Approval

Order, requesting, inter alia, preliminary approval of the Settlement set forth in the Agreement;
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the setting of dates for the mailing of the Notice, objection deadline, and Final Approval

Hearing; and approval of the Notice.

3.5 Binding Effect of Settlement upon Class Members. If this Settlement is
approved by the Court, beginning on the Effective Date, all persons within the Class will be
bound by the terms of the Settlement.

3.6  Objections. Any Class Member who wishes to object to the fairness,
reasonableness, or adequacy of the Settlement, or the application of Class Counsel for an award
of attorneys’ fees and costs and/or for service award for Plaintiff, must timely do so in the
manner specified in the Preliminary Approval and in any subsequent notice or order concerning

the application for attorneys’ fees and costs and/or for service award for Plaintiff.

3.7  Final Approval Proceedings. Class Counsel will request that the Court hold the
Final Approval Hearing after Notice is given to Class Members. Class Counsel agree to share
with Defendants all Settlement approval documents which they intend to file with the Court, and
Defendants shall have reasonable opportunity to comment on Settlement approval documents
before they are filed. At the Final Approval Hearing, Class Counsel will request entry of an
order granting final approval of this Agreement, substantially in the form of the [Proposed] Final

Order and Judgment:

(a) finally approving the Settlement as fair, reasonable, and adequate, within
the meaning of Rule 23 of the Federal Rules of Civil Procedure, and directing its

consummation pursuant to its terms;

(b)  directing that the Released Claims be dismissed with prejudice, and

releasing the Released Claims as set forth below; and

() containing such other and further provisions consistent with the terms of

the Settlement to which the Parties expressly consent in writing.

3.8  Extinguishment of Released Claims. Upon the Effective Date, all Releasing
Plaintiffs and anyone claiming through or on behalf of any of them, including but not limited to

each of their respective heirs, estates, predecessors, successors, agents, and assigns, will be

-8-
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deemed to have fully, finally, and forever released, relinquished, and discharged all Released
Claims against the Released Parties. Upon the Effective Date, the Releasing Plaintiffs will be
forever barred and enjoined from commencing, instituting, prosecuting, or continuing to
prosecute any action or other proceeding in any court of law or equity, arbitration tribunal, or
administrative forum, asserting any Released Claim against any of the Released Parties. As to
the Released Claims only, all Releasing Plaintiffs hereby expressly, knowingly, and voluntarily
waive any and all provisions, rights, and benefits conferred by any law of any state or territory of
the United States which is similar, comparable, or equivalent to the provisions of Section 1542 of

the California Civil Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY.

Releasing Plaintiffs expressly waive and relinquish any and all rights and benefits that
they may have under, or that may be conferred upon them by, the provisions of Section 1542 of
the California Civil Code, or any other law of any state or territory that is similar, comparable, or
equivalent to Section 1542, to the fullest extent that they may lawfully waive such rights or
benefits pertaining to the Released Claims. In connection with such waiver and relinquishment,
Releasing Plaintiffs hereby acknowledge and understand that they are aware that they or their
attorneys may hereafter discover claims or facts in addition to or different from those that they
now know or believe exist with respect to the Released Claims, but they expressly agree that
they have taken these possibilities into account in electing to participate in this Settlement, and
that it is their intention to hereby fully, finally, and forever settle and release all of the Released
Claims known or unknown, suspected or unsuspected, matured or unmatured, disclosed or
undisclosed, contingent or absolute, liquidated or unliquidated, accrued or unaccrued, apparent
or unapparent, that they have against the Released Parties. In furtherance of such intention, the
release herein given by Releasing Plaintiffs to the Released Parties shall be and remain in effect
as a full and complete general release as to the Released Claims, notwithstanding the discovery
or existence of any such additional different claims or facts. Each of the Parties expressly

acknowledges that he/she/it has been advised by his/her/its attorney of the contents and effect of

-9-
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Section 1542, and with knowledge, each of the Parties hereby expressly waives whatever
benefits he/she/it may have had pursuant to such section. Plaintiff acknowledges, and the Class
Members shall be deemed by operation of the Final Approval to have acknowledged, that the
foregoing waiver was separately bargained for and a material element of the Settlement of which
this release is a part. The foregoing waiver shall not be construed to include any claims for

damages (whether actual, nominal, punitive, exemplary, statutory, or otherwise).
4. SETTLEMENT CONSIDERATION
A. Non-Economic Relief.

4.1 Upon the Effective Date, the University of Michigan will implement additional
oversight procedures for identification, prevention, and reporting of improper sexual conduct at
the University of Michigan. The specific measures that the University of Michigan will
undertake to satisfy these provisions are set forth in the Non-Economic Relief Measures,

attached hereto as Exhibit A.
B. Administrative Expenses and External Co-Chair Fees.

4.2  Defendants shall be responsible for payment of the Administrative Expenses.
Within 10 days after Preliminary Approval, Defendants will deposit into the Escrow Account,
pursuant to instructions to be delivered by Class Counsel, an advance of $125,000 applicable
towards Administrative Expenses. To the extent the Administrative Expenses exceed $125,000,
then: Class Counsel shall provide Defendants (through Defendants’ counsel) invoices reflecting
such costs; Defendants shall have 30 days to review and approve or object to the invoices, which
approval shall not be unreasonably withheld, conditioned, or delayed; the Parties shall promptly
seek resolution of any disagreement over the additional costs through the Court-appointed
mediator, Robert Riley; and Defendants shall pay the approved balance of such additional costs
by depositing that sum into the Escrow Account within 30 days of their approval of the

additional costs or the resolution of any dispute relating thereto, as the case may be.

4.3  Defendants shall be responsible for the payment of the reasonable fees and
expenses incurred by the External Co-Chair (as defined in Exhibit A). The External Co-Chair’s

reasonable fees and expenses are hereinafter referred to as “External Co-Chair Fees.” Within 10

-10-
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